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PART  885— LOANS  FOR  HOUSING  THE 
ELDERLY  OR  HANDICAPPED 

AGENCY:  Department  of  Housing 
and  Urban  Development. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  estab¬ 
lishes  substantive  provisions  and  pro¬ 
cedural  requirements  governing  oper¬ 
ation  of  the  section  202  direct  loan 
program  for  housing  for  the  elderly  or 
the  handicapped.  This  final  rule  de¬ 
centralizes  the  responsibility  for  re¬ 
serving  section  202  loan  fund  author¬ 
ity  to  HUD  Field  Offices,  consolidates 
section  202  and  section  8  processing, 
and  revises  the  criteria  to  be  used  in 
selecting  Borrowers  to  receive  Fund 
Reservations. 

EFFECTIVE  DATE:  March  31,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

George  O.  Hipps,  Jr.,  Director, 
Office  of  Loan  Origination,  Depart¬ 
ment  of  Housing  and  Urban  Devel¬ 
opment,  Washington,  D.C.  20410. 

SUPPLEMENTARY  INFORMATION: 
The  Department  of  Housing  and 
Urban  Development  (HUD)  published 
on  February  25,  1976,  at  41  FR  8314,'a 
final  rule  amending  Title  24,  Part  885, 
to  provide  a  program  of  direct  loan  fi¬ 
nancing  for  projects  for  the  elderly  or 
handicapped  pursuant  to  section  202 
of  the  Housing  Act  of  1959,  as  amend¬ 
ed  (12  USC  1701q).  Subsequent  to  pub¬ 
lication  of  that  final  rule,  the  Housing 
Authorization  Act  of  1976,  Pub.  L.  94- 
375,  was  enacted  on  August  3,  1976, 
making  certain  changes  in  the  provi¬ 
sions  of  section  202,  pursuant  to  which 
the  Department  published  a  final  rule 
amending  Part  885  on  January  28, 
1977  (42  FR  5568). 

On  January  31,  1977,  the  Depart¬ 
ment  gave  notice,  at  42  FR  5924,  that 
it  proposed  to  amend  24  CFR  Part  885 
to  decentralize  the  authority  for  re¬ 
serving  section  202  loan  fund  author¬ 
ity  to  HUD  field  offices,  partially  con¬ 
solidate  section  202  and  section  8  ap¬ 
plication  and  review  procedures  and 
revise  the  criteria  to  be  used  in  select¬ 
ing  Borrowers  to  receive  fund  reserva¬ 
tions.  These  changes  were  originally 
intended  to  be  applicable  to  section 
202  loan  commitments  made  during 
Fiscal  Year  1977.  However,  in  order  to 
assure  that  Fiscal  Year  1977  section 
202  loan  funds  made  available  by  the 
Congress  would  be  obligated  before 
the  end  of  that  Fiscal  Year  and  thus 
not  lapse,  HUD  elected  to  follow  the 


procedures  prescribed  in  the  final  rule 
published  on  February  25,  1976  at  41 
FR  8314,  as  amended  on  January  28, 
1977  at  42  FR  5568,  for  section  202 
loan  commitments  made  during  Fiscal 
Year  1977. 

The  period  for  receipt  of  comments 
on  the  proposed  rule  closed  on  Febru¬ 
ary  24,  1977.  The  Department  received 
47  responses  from  45  sources,  includ¬ 
ing  four  memoranda  from  HUD  field 
offices.  All  comments  were  carefully 
considered.  The  most  recurrent  and 
significant  comments,  and  the  changes 
from  the  proposed  rule,  are  discussed 
below: 

1.  Twenty  respondents  addressed  the 
basic  decentralization  question,  of 
which  17  favored  decentralization  (in¬ 
cluding  three  who  would  have  pre¬ 
ferred  decentralization  only  to  the  Re¬ 
gional  Offices)  while  only  three  noted 
opposition.  The  Department  has  de¬ 
cided  to  decentralize  program  author¬ 
ity  and  responsibility  to  field  offices. 

2.  On  the  issue  of  priority  for  pro¬ 
jects  using  section  8  assistance  in  less 
than  80  percent  of  the  units,  public 
comments  were  overwhelmingly  nega¬ 
tive,  and  that  proposed  preference  has 
been  dropped  from  the  final  rule. 

3.  During  the  comment  period, 
twelve  respondents  objected  to  contin¬ 
ued  use  of  the  section  231  mortgage 
limits.  In  addition,  section  202(a)  of 
the  Housing  and  Community  Develop¬ 
ment  Act  of  1977,  Pub.  L.  95-128, 
signed  October  12,  1977,  amended  sec¬ 
tion  202  of  the  Housing  Act  of  1959  to 
prohibit  use  of  section  231  mortgage 
limits  to  section  202  projects.  There¬ 
fore,  the  Department  published  at  42 
FR  57439,  November  2,  1977,  new  cost 
limits  specifically  tailored  for  the  sec¬ 
tion  202  program.  With  minor  clarify¬ 
ing  changes,  the  amended  section 
885.410  is  incorporated  in  this  final 
rule. 

4.  Among  the  47  responses  to  the 
proposed  rule,  only  sixteen  comment¬ 
ed  specifically  on  the  proposed  re¬ 
quirement  for  site  control  contained  in 
§  885.230(c)  of  the  Proposed  Rule,  and 
these  responses  were  divided:  sponsors 
and  potential  sponsors  preferred  not 
to  take  the  financial  risks  associated 
with  obtaining  control  of  a  building 
site,  while  certain  other  respondents 
favored  the  resultant  faster  processing 
and  earlier  availability  of  new  housing 
units.  It  is  the  Department’s  judgment 
that  the  advantages  of  the  site  control 
requirement— greater  predictability  in 
the  distribution  of  housing  resources, 
increased  ability  to  meet  local  HAP  re¬ 
quirements,  increased  administrative 
efficiency,  and  speedier  delivery  of 
housing  to  those  in  need— significantly 
outweigh  Sponsors’  interest  in  mini¬ 
mizing  the  financial  risk  inherent  in 
the  application  process.  The  Depart¬ 
ment  has  decided  to  implement  the 
proposed  rule’s  requirement  that  evi¬ 
dence  of  site  control  be  included  as  a 


condition  of  application  for  a  reserva¬ 
tion  of  funds  under  section  202,  and 
the  list  of  exhibits  required  in  the  ap¬ 
plication  (formerly  contained  in 
§§  885.225  and  885.230  of  the  proposed 
rule  and,  subsequently  described  in 
§885.210  of  this  final  rule)  shall  in¬ 
clude  documentary  evidence  of  site 
control,  except  in  the  case  of  Borrow¬ 
ers  contemplating  projects  for  the 
nonelderly  handicapped.  In  the  case  of 
Borrowers  submitting  applications  for 
fund  reservations  for  projects  wholly 
or  primarily  for  the  non-elderly  handi¬ 
capped,  documentary  evidence  of  site 
control  shall  not  be  required  as  a  part 
of  the  application  for  fund  reserva¬ 
tion,  except  that,  for  simplicity  and 
expediency  in  processing  applications 
and  developing  new  housing  resources, 
applications  for  such  projects  which 
identify  a  specific  site  which  is  suit¬ 
able  for  construction  of  such  a  project 
and  under  the  control  of  the  Borrower 
corporation  shall  be  deemed  prefer¬ 
able  to  proposals  which  are  not  site- 
specific.  In  all  cases,  such  applicants, 
as  a  minimum,  must  identify  the  local¬ 
ity  in  which  they  propose  to  develop 
the  housing  project.  Also  in  the  inter¬ 
est  of  expeditious  processing  and 
prompt  availability  of  additional  hous¬ 
ing  resources,  the  Department  does 
not  contemplate  extensions  of  the 
fund  reservations,  beyond  those  al¬ 
ready  provided  in  §885.230  of  this 
final  rule,  for  borrowers  whose  appli¬ 
cations  are  approved  prior  to  identifi¬ 
cation  of  a  proposed  site. 

5.  Six  respondents  objected  to  the 
proposed  shortening  of  the  period  be¬ 
tween  fund  reservations  and  start  of 
construction  from  18  to  12  months. 
The  final  rule  requires  that  construc¬ 
tion  or  substantial  rehabilitation  begin 
within  18  months  after  the  date  of  the 
reservation  of  funds,  unless  an  exten¬ 
sion  of  time  not  to  exceed  six  (6) 
months  is  approved  by  the  Field 
Office  Director. 

6.  Various  other  issues  were  raised  in 
the  public  comments.  These  were  gen¬ 
erally  either  in  favor  of  the  proposed 
rule  and/or  the  continuation  of  the 
section  202  program,  or  were  limited 
to  specific  cases  and  have  not  required 
additional  changes  from  the  January 
31  Proposed  Rule. 

Consistent  with  President  Carter’s 
directives  requiring  that  regulations 
be  simplified  wherever  possible,  and 
directives  contained  in  the  Housing 
and  Community  Development  Act  of 
1977  concerning  simplified  procedures, 
this  final  rule  has  been  shortened  and 
simplified,  compared  to  the  January 
31  proposed  rule,  by  eliminating  the 
cross-references  to  sections  880  and 
881  of  this  chapter,  and  by  incorporatr- 
ing  the  section  8  application  require¬ 
ments  formerly  contained  in 
§§  885.230,  885.300,  and  885.400  of  the 
proposed  rule.  By  so  incorporating  the 
section  8  application  requirements. 
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these  regulations  assure  that  project 
applications  which  meet  the  require¬ 
ments  of  the  section  202  program  shall 
have  met  the  requirements  for  hous¬ 
ing  assistance  payments  under  the  sec¬ 
tion  8  Housing  Assistance  Payments 
program  as  provided  in  the  U.S.  Hous¬ 
ing  Act  of  1937,  as  amended. 

The  Department  has  determined 
that  this  Final  rule  will  not  have  a  sig¬ 
nificant  impact  upon  the  quality  of 
the  environment.  A  Finding  of  Inap¬ 
plicability  with  respect  to  the  National 
Environmental  Policy  Act  of  1969  has 
been  made  in  accordance  with  HUD 
procedures.  A  Finding  of  Inapplicabil¬ 
ity  will  be  available  for  public  inspec¬ 
tion  during  regular  business  hours  in 
the  Office  of  the  Rules  Docket  Clerk, 
Office  of  the  Secretary,  Room  5218, 
Department  of  Housing  and  Urban 
Development,  Washington,  D.C.  20410. 

It  is  hereby  certified  that  the  eco¬ 
nomic  and  inflationary  impacts  of  this 
final  rule  have  been  carefully  evaluat¬ 
ed  in  accordance  with  Executive  Order 
11821. 

Accordingly,  24  CFR  Part  885  is 
amended  to  read  as  follows: 

PART  885— LOANS  FOR  HOUSING  FOR  THE 
ELDERLY  OR  HANDICAPPED 

Subpart  A — General  Policy 

Sec. 

885.1  Purpose  and  policy. 

885.5  Definitions. 

Subpart  B — Allocations  of  Loan  Funds  and  Pro¬ 
cessing  Applications  far  Section  202  Fund 
Reservations 

885.200  Allocation  of  loan  fund  authority. 
885.205  Announcement  of  fund  availability 
and  invitations  for  applications  for  sec¬ 
tion  202  fund  reservations. 

885.210  Contents  of  applications. 

885.215  Limitation  on  number  of  units. 
885.220  Application  for  fund  reservation. 
885.225  Approval  of  applications. 

885.230  Duration  of  section  202  fund  reser¬ 
vations. 

Subpart  C — [Reserved] 

Subpart  D — Direct  Loan  Financing  Procedures 

885.400  Requests  for  direct  loan  financing. 
885.405  Approval  of  requests  for  financing. 
885.410  Amount  and  terms  of  financing. 
885.415  Requirements  prior  to  initial  loan 
closing. 

885.420  Loan  disbursement  procedures. 
885.425  Completion  of  construction  or  sub¬ 
stantial  rehabilitation,  cost  certification 
and  approvals  by  HUD. 

Authority:  Sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Subpart  A — General  Policy 

§  885.1  Purpose  and  policy. 

(a)  Purpose.  The  purpose  of  the  pro¬ 
gram  described  in  this  Part  is  to  pro¬ 
vide  direct  Federal  loans  under  section 
202  of  the  Housing  Act  of  1959,  as 
amended,  12  U.S.C.,  1701q,  for  housing 
projects  to  serve  elderly  or  handi¬ 


capped  families  and  individuals.  The 
housing  projects  shall  provide  the  nec¬ 
essary  services  for  the  occupants, 
which  may  include,  among  others, 
health,  continuing  education,  welfare, 
informational,  recreational,  homemak¬ 
er,  counseling,  and  referral  services,  as 
well  as  transportation  where  necessary 
to  facilitate  access  to  these  services. 
The  management  plans  shall  address 
management  and  maintenance  respon¬ 
sibilities  of  the  Borrower  as  well  as  the 
delivery  of  necessary  services  for  the 
occupants. 

(b)  General  Policy.  A  loan  made  pur¬ 
suant  to  this  Part  shall  be  used  to  fi¬ 
nance  the  construction  or  substantial 
rehabilitation  of  residential  projects 
for  the  elderly  or  the  handicapped. 
Consistent  with  Congressional  direc¬ 
tives  stated  in  the  Housing  and  Com¬ 
munity  Development  Act  of  1977, 
these  regulations  have  been  developed 
to  consolidate  the  application  require¬ 
ments  of  both  Section  202  and  Section 
8.  Therefore,  projects  which  meet  the 
requirements  of  the  Section  202  pro¬ 
gram  shall  be  deemed  to  have  met  the 
requirements  for  housing  assistance 
payments  under  the  Section  8  Housing 
Assistance  Payments  Program  as  pro¬ 
vided  in  the  U.S.'  Housing  Act  of  1937, 
as  amended. 

§  885.5  Definitions. 

As  used  in  this  part: 

Act  means  section  202  of  the  Hous¬ 
ing  Act  of  1959,  as  amended,  12  U.S.C. 
1701q. 

Affiliated  Entities  means  entities 
that  the  field  office  determines  to  be 
related  to  each  other  in  such  a  manner 
that  it  is  appropriate  to  treat  them  as 
a  single  entity.  Such  relationship  shall 
include  any  identity  of  interest  among 
such  entities  or  their  principals  and 
the  use  by  any  otherwise  unaffiliated 
entities  of  a  single  Borrower  or  of  Bor¬ 
rowers  that  have  any  identity  of  inter¬ 
est  between  themselves  or  their  princi¬ 
pals. 

Application  means  the  application 
for  a  Section  202  Fund  Reservation, 
including  all  required  forms  and  ex¬ 
hibits  submitted  in  response  to  an  In¬ 
vitation  for  such  applications. 

Assistant  Secretary  means  the  Assis¬ 
tant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Borrower  means  a  private  nonprofit 
corporation  or  a  nonprofit  consumer 
cooperative  which  may  be  established 
by  the  Sponsor,  which  will  obtain  a 
section  202  loan  and  execute  a  mort¬ 
gage  in  connection  therewith  as  the 
legal  owner  of  the  project.  “Borrower” 
does  not  mean  a  public  body  or  the  in¬ 
strumentality  of  a  public  body.  The 
purposes  of  the  Borrower  must  include 
the  promotion  of  the  welfare  of  elder¬ 
ly  and/or  handicapped  families.  No 
part  of  the  net  earnings  of  the  Bor¬ 
rower  may  inure  to  the  benefit  of  any 
private  shareholder,  contributor  or  in¬ 


dividual  and  the  Borrower  may  not  be 
controlled  by  or  be  under  the  direction 
of  persons  or  firms  seeking  to  derive 
profit  or  gain  therefrom. 

Construction  means  the  erection  or 
substantial  rehabilitation  of  structures 
for  Housing  and  Related  Facilities. 

Development  Cost  means  the  cost  of 
construction  or  substantial  rehabilita¬ 
tion  of  Housing  and  Related  Facilities, 
and  of  the  land  on  which  they  are  lo¬ 
cated,  including  necessary  site  im¬ 
provements  and  such  other  expenses 
as  may  be  determined  by  the  Assistant 
Secretary  to  be  properly  attributable 
to  the  capital  cost  of  the  construction 
or  substantial  rehabilitation  or  devel¬ 
opment  of  the  Housing  and  Related 
Facilities. 

Elderly  or  Handicapped  Family 
means: 

(a)  Families  of  two  or  more  persons 
the  head  of  which  (or  his  or  her 
spouse)  is  62  years  of  age  or  over  or  is 
handicapped,  or 

(b)  The  surviving  member  or  mem¬ 
bers  of  any  family  described  in  para¬ 
graph  (a)  living  in  a  unit  assisted 
under  the  section  202  program  with 
the  deceased  member  of  the  family  at 
the  time  of  his  or  her  death. 

(c)  A  single  person  who  is  62  years  of 
age  or  over,  or  a  non-elderly  handi¬ 
capped  person  between  the  ages  of  18 
and  62  or 

(d)  Two  or  more  elderly  or  handi¬ 
capped  persons  living  together,  or  one 
or  more  such  persons  living  with  an¬ 
other  person  who  is  determined  by 
HUD,  based  upon  a  licensed  physi¬ 
cian’s  certification  provided  by  the 
tenant  family  or  prospective  tenant 
family,  to  be  essential  to  their  care  or 
well-being. 

Field  Office  means  any  HUD  Area, 
Insuring,  or  Regional  Office  which  is 
delegated  authority  to  process  applica¬ 
tions  under  the  section  202  and  section 
8  programs. 

Handicapped  Person  means  any 
adult  having  an  impairment  which  is 
expected  to  be  of  long-continued  and 
indefinite  duration,  is  a  substantial  im¬ 
pediment  to  his  or  her  ability  to  live 
independently,  and  is  of  a  nature  that 
such  ability  could  be  improved  by 
more  suitable  housing  conditions.  A 
person  also  shall  be  considered  handi¬ 
capped  if  he  or  she  is  developmentally 
disabled,  i.e.,  if  he  or  she  has  a  disabil¬ 
ity  attributable  to  mental  retardation, 
cerebral  palsy,  epilepsy,  or  another 
neurological  condition  found  by  the 
Secretary  of  Health,  Education,  and 
Welfare  to  be  closely  related  to  mental 
retardation  or  to  require  treatment 
similar  to  that  required  for  mentally 
retarded  individuals,  which  disability 
originates  before  such  individual  at¬ 
tains  age  eighteen,  which  constitutes  a 
substantial  handicap  to  such  individ¬ 
ual. 

Housing  and  Related  Facilities 
means  rental  or  cooperative  housing 
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structures  constructed  or  substantially 
rehabilitated  as  permanent  residences 
for  use  by  elderly  or  handicapped  fam¬ 
ilies  and  includes  structures  suitable 
for  use  by  families  residing  in  the  pro¬ 
ject  or  in  the  area  such  as  cafeterias  or 
dining  halls,  community  rooms  or 
buildings,  and  workshops  or  other  es¬ 
sential  service  facilities.  "Housing  ana 
Related  Facilities”  does  not  include 
nursing  homes,  hospitals  or  intermedi¬ 
ate  and  transitional  care  facilities. 

Invitation  means  the  Invitation  for 
Applications  for  section  202  Fund  Res¬ 
ervations  issued  by  a  field  office  and 
described  in  §  885.205(c),  below. 

Region  means  any  one  of  the  ten 
HUD  Regions. 

Reguest  means  the  Request  for 
Direct  Loan  Financing  and  all  re¬ 
quired  forms  and  exhibits  submitted 
by  a  Borrower  for  whom  a  section  202 
Fund  Reservation  has  been  approved. 

Section  8  Program  means  the  Hous¬ 
ing  Assistance  Payments  Program-New 
Construction  or  Substantial  Rehabili¬ 
tation  as  defined  in  Parts  880  and  881 
of  this  Chapter,  which  implements 
section  8  of  the  U.S.  Housing  Act  of 
1937,  as  amended. 

Seed  Money  Expenses  mean  those  ex¬ 
penses  which  are  necessary  to  cover 
the  costs  of  planning  and  obtaining  fi¬ 
nancing  for  a  section  202  project  and 
which  will  be  Incurred  prior  to  the  ini¬ 
tial  closing  of  the  construction  loan 
for  the  project. 

Sponsor  means  any  private  nonprof¬ 
it  entity,  no  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any  pri¬ 
vate  shareholder,  contributor  or  indi¬ 
vidual,  which  entity  is  not  controlled 
oy,  or  under  the  direction  of  persons 
or  firms  seeking  to  derive  profit  or 
gain  therefrom,  and  which  is  approved 
by  the  Field  Office  Director  as  to  ad¬ 
ministrative  and  financial  capacity 
and  responsibility.  "Sponsor”  does  not 
mean  a  public  body  or  the  instrumen¬ 
tality  of  a  public  body. 

Substantial  Rehabilitation  means 
the  improvement  of  the  condition  of  a 
property  from  deteriorated  and  sub¬ 
standard  to  good  condition.  Substan¬ 
dard  or  deteriorated  properties  are 
those  which  do  not  provide  safe  and 
adequate  shelter,  and  in  their  present 
condition  endanger  the  health,  safety 
or  well-being  of  the  occupants.  Sub¬ 
stantial  Rehabilitation  also  includes 
renovation,  alteration  or  remodeling 
for  the  conversion  or  adaptation  of 
property  to  the  design  and  condition 
required  for  use  under  this  part. 

Subpart  B — Allocation  of  Loan  Funds  and  Pro¬ 
cessing  Applications  for  Soction  202  Fund 

Reservations 

§  885.200  Allocation  of  Loan  Fund  Au¬ 
thority. 

(a)  Section  202  loan  fund  authority 
will  be  allocated  by  the  Assistant  Sec¬ 
retary  to  HUD  field  offices  in  accor¬ 


dance  with  the  requirements  of  sec¬ 
tion  213(d)  of  the  Housing  and  Com¬ 
munity  Development  Act  of  1974  as 
set  forth  in  24  CFR  891.402  and 
891.403. 

(b)  Field  Office  Directors  will  deter¬ 
mine  the  amount  of  section  202  loan 
fund  authority  to  be  allocated  to  each 
allocation  area  in  accordance  with  24 
CFR  891.404.  In  determining  the 
number  of  units  for  housing  for  the  el¬ 
derly  and/or  handicapped  to  be  allo¬ 
cated  to  a  specific  allocation  area,  the 
Field  Office  Director  must  consider 
the  three-year  goals  set  forth  in  Hous¬ 
ing  Assistance  Plans  and  the  propor¬ 
tionality  requirements  with  respect  to 
housing  type  and  household  type  with 
the  objective  of  achieving  the  propor¬ 
tionality  by  household  type  estab¬ 
lished  in  the  first  three-year  goal  by 
the  end  of  Fiscal  Year  1979.  Where 
loan  fund  authority  allocated  to  an  al¬ 
location  area  would  not  be  adequate 
for  a  feasible  project  the  Field  Office 
Director  may  either:  (1)  combine  allo¬ 
cation  areas,  or  (2)  distribute  suffi¬ 
cient  loan  fund  authority  for  a  feasi¬ 
ble  project  and  withhold  future  alloca¬ 
tions  until  such  advance  is  compensat¬ 
ed. 

(c)  Field  Office  Directors  will  set 
aside  sufficient  contract  authority  for 
the  Section  8  Housing  Assistance  Pay¬ 
ments  Program  for  use  in  connection 
with  projects  to  be  financed  under 
Section  202. 

§  885.205  Announcement  of  Fund  Avail¬ 
ability  and  Invitations  for  Applications 
for  Section  202  Fund  Reservations. 

(a)  Promptly  upon  determining  the 
amount  of  loan  fund  authority  to  be 
allocated  to  each  field  office,  the  As¬ 
sistant  Secretary7  shall  publish  an  An¬ 
nouncement  of  Fund  Availability  in 
the  Federal  Register  indicating: 

(1)  The  amount  of  lending  authority 
(and  approximate  number  of  units) 
being  made  available  to  each  field 
office; 

(2)  The  date  by  which  the  field  of¬ 
fices  will  publish  Invitations  for  Appli¬ 
cations  for  section  202  Fund  Reserva¬ 
tions; 

(3)  The  earliest  date  applications 
will  be  accepted  for  processing  and  the 
closing  date;  and 

(4)  Other  appropriate  guidance  to 
prospective  borrowers. 

(b)  Each  field  office  shall  publish  a 
single  Invitation  in  newspapers  of  gen¬ 
eral  circulation  serving  the  allocation 
areas  in  which  the  housing  is  desired 
at  least  once  a  week  for  two  consecu¬ 
tive  weeks.  The  field  office  shall  also 
notify  minority  media,  minority  orga¬ 
nizations  involved  in  housing  and  com¬ 
munity  development,  and  groups  with 
special  interest  in  housing  for  the  el¬ 
derly  and/or  handicapped.  Copies  of 
the  Invitation  shall  be  available  in  the 
field  office. 

(c)  The  Invitation  shall  state: 


(1)  The  designated  allocation  areas 
where  loan  fund  authority  is  being 
made  available,  the  amount  of  such 
authority  and  the  approximate 
number  of  units  this  amount  is  expect¬ 
ed  to  assist. 

(2)  That  applications  from  the  desig¬ 
nated  allocation  areas  will  be  evaluat¬ 
ed  first,  and  that  only  in  the  event 
that  an  insufficient  number  of  approv- 
able  applications  are  received  from  the 
designated  allocation  areas  will  appli¬ 
cations  from  other  areas  be  considered 
for  approval. 

(3)  That,  notwithstanding  subpara¬ 
graph  (c)(2)  above,  applications  for 
housing  designed  wholly  for  the  nonel- 
derly  disabled  or  handicapped  from 
any  allocation  area  will  be  accepted 
and  evaluated. 

(4)  That  copies  of  the  applicable  reg¬ 
ulations,  instructions,  forms  and  other 
program  information  may  be  obtained 
at  the  field  office. 

(5)  The  date,  time,  and  place  applica¬ 
tions  will  be  accepted. 

(6)  The  deadline  date  for  receipt  of 
applications. 

§  885.210  Contents  of  application. 

Each  application  shall  include  all  of 
the  information,  materials,  forms,  and 
exhibits  enumerated  below,  on  the 
basis  of  which  the  field  office  will  de¬ 
termine  the  Borrower’s  eligibility  for  a 
reservation  of  section  202  loan  funds 
and  for  participation  in  the  section  8 
housing  assistance  payments  program. 
The  same  information  requested  of 
the  Borrow'er  in  items  10-22,  below, 
must  be  provided  for  each  Sponsor 
identified  in  the  application. 

(1)  The  name,  address,  and  tele¬ 
phone  number  of  the  Borrower  and 
also  of  the  Sponsor  (if  any). 

(2)  The  name,  title,  address,  and 
telephone  number  of  the  officer  or 
member  of  the  Board  of  Directors  of 
the  Borrower  to  whom  communica¬ 
tions  should  be  addressed. 

(3)  The  following  specific  informa¬ 
tion  regarding  the  application: 

(a)  Number  of  section  202  units  re¬ 
quested. 

(b)  Number  of  units  for  which  sec¬ 
tion  8  Assistance  is  requested.  Section 
8  Housing  Assistance  Payments  are  re¬ 
quired  for  a  minimum  of  20  percent  of 
the  section  202  units  in  any  project. 
Applications  contemplating  use  of  sec¬ 
tion  8  contract  authority  in  less  than 
100  percent  of  the  rental  dwelling 
units  must  demonstrate  that  sufficient 
market  demand  is  anticipated  for  the 
unsubsidized  units  to  assure  the  feasi¬ 
bility  of  the  project. 

(c)  Dollar  amount  of  section  202 
direct  loan  requested. 

(4)  A  narrative  description  of  the 
proposed  housing,  including:  (a) 
number  and  types  of  structures;  (b) 
number  of  stories;  (c)  number  of  units 
by  size  (number  of  bedrooms);  (d)  spe¬ 
cial  amenities  or  features. 
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(5)  A  narrative  description  of  the  an¬ 
ticipated  occupancy  (elderly  and/or 
handicapped  [physicially  handicapped 
or  developmental^  disabled,  i.e.,  men¬ 
tally  retarded,  cerebral  palsy,  or  epi¬ 
lepsy]). 

(6)  A  statement  as  to  whether  the 
Borrower  (and/or  Sponsor)  has  sub¬ 
mitted  or  is  planning  to  submit  an  ap¬ 
plication  to  any  other  field  office  in 
response  to  the  current  Invitation.  If 
so,  indicate  the  city  and  state  where 
the  proposed  project  is  to  be  located, 
the  number  of  units  requested,  and 
the  field  office  to  which  the  proposal 
was  or  will  be  submitted. 

(7)  A  signed  certification  of  the  Bor¬ 
rower’s  intention  to  comply  with  Title 
VI  of  the  Civil  Rights  Act  of  1964, 
Title  VIII  of  the  Civil  Rights  Act  of 
1968,  Executive  Order  11063,  Execu¬ 
tive  Order  11246,  and  section  3  of  the 
Housing  and  Urban  Development  Act 
of  1968. 

(8)  A  Housing  Consultant’s  Certifi¬ 
cate  and  Contract  (if  consultant  ser¬ 
vices  have  been  employed  by  the  Bor¬ 
rower). 

(9)  Evidence  of  the  Borrower’s  legal 
status  as  a  nonprofit  corporation. 

(10)  A  Request  for  Preliminary  De¬ 
termination  of  Eligibility  as  a  Non¬ 
profit  Sponsor  and/or  Mortgagor  on  a 
form  prescribed  by  HUD. 

(11) A  statement  evidencing  the  Bor¬ 
rower’s  ties  to  the  community  and  sup¬ 
port  from  local  community  groups. 

(12)  The  names  and  addresses  of  the 
officers  and  directors  of  the  Borrower, 
and  such  other  information  as  shall  be 
required  on  the  prescribed  form,  to¬ 
gether  with  a  certification  by  each  of¬ 
ficer  or  director  that  he  or  she  will  not 
receive  any  compensation  from  the 
Borrower  for  his  or  her  services,  and 
does  not  have  any  financial  interest  in 
any  contract  with  the  Borrower,  or  in 
any  firm  or  corporation  which  has  a 
contract  with  the  Borrower. 

(13)  Satisfactory  evidence  that  the 
Borrower  has  the  necessary  legal  au¬ 
thority  to  finance,  construct  or  sub¬ 
stantially  rehabilitate  and  maintain 
the  project  and  to  apply  for  and  re¬ 
ceive  the  proposed  loan,  that  it  meets 
any  requirements  as  to  corporate  orga¬ 
nization.  and  that  it  has  authority  to 
enter  into  such  contract  obligation 
and  execute  such  security  instruments 
as  may  be  required  by  HUD. 

(14)  Evidence  of  previous  participa¬ 
tion  in  HUD  programs,  if  any,  by  the 
Borrower,  its  officers  or  directors,  on 
such  forms  as  may  be  prescribed  by 
HUD. 

(15)  A  description  of  all  rental  hous¬ 
ing  projects  and/or  medical  facilities 
owned  and  operated  by  the  Borrower. 

(16)  A  description  of  any  financial 
default,  modification  of  terms  and 
conditions  of  financing,  or  legal  action 
taken  or  pending  against  the  Borrower 
or  its  officers,  directors,  or  trustees  in 
their  corporate  capacity. 
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(17)  A  description  of  the  Borrower’s 
past  or  current  involvement  in  any 
programs  or  of  its  provision  of  ser¬ 
vices,  other  than  housing,  if  any, 
which  would  give  evidence  of  the  orga¬ 
nization’s  management  capabilities. 

(18)  A  statement  as  to  whether  the 
Borrower  has  received  a  section  202 
fund  reservation  since  May  1,  1976. 

(19)  A  description  of  the  Borrower’s 
capability  to  sponsor,  develop,  own. 
manage,  and  provide  appropriate  ser¬ 
vices  in  connection  with  housing  for 
the  elderly  or  handicapped. 

(20)  An  estimate  of  start-up  ex¬ 
penses  and  the  source  of  funds  to  meet 
these  expenses.  If  the  Borrower  plans 
to  use  section  106(b)  seed  money  loans, 
an  application  for  such  loan  must  be 
submitted  with  required  attachments. 

(21)  Copies  of  balance  sheet(s)  and 
statement  s)  of  income  and  expenses 
for  each  of  the  past  three  years  the 
Borrower  has  operated. 

(22)  In  the  case  of  project  proposals 
to  be  developed  exclusively  or  primar¬ 
ily  for  the  nonelderly  handicapped, 
identification  of  the  locality  in  which 
the  Borrower  proposes  to  develop  the 
project. 

(23)  In  the  case  of  project  proposals 
to  be  developed  for  the  elderly,  the 
following  specific  information  with  re¬ 
spect  to  the  proposed  project: 

(a)  Documentary  evidence  that  the 
Borrower  has  control  of  the  site,  e.g.  a 
copy  of  a  contract(s)  of  sale  for  the 
site  or  a  copy  of  the  site  option 
agreement(s),  a  deed,  or  other  legal 
commitment  for  the  site. 

(b)  A  map  showing  the  location  of 
the  site  and  the  racial  composition  of 
the  neighborhood,  with  the  area  of 
racial  concentration  delineated. 

(c)  A  sketch  of  the  site  plan  showing 
the  general  development  of  the  site  in¬ 
cluding  the  location  of  the  proposed 
building(s),  streets,  parking  areas  and 
drives,  service  areas,  and  unusual  site 
features. 

<d)  Evidence  that  the  proposed  con¬ 
struction  or  rehabilitation  is  permissi¬ 
ble  under  applicable  zoning  ordinances 
or  regulations,  or  a  statement  of  the 
proposed  action  to  make  the  construc¬ 
tion  or  rehabilitation  permissible  and 
the  basis  for  belief  that  such  action 
will  be  completed  successfully  prior  to 
the  receipt  of  the  conditional  commit¬ 
ment  for  direct  loan  financing  (e.g.,  a 
summary  of  the  results  of  any  recent 
requests  for  rezoning  on  land  in  simi¬ 
lar  zoning  classifications  and  the  time 
required  for  such  rezoning,  prelimi¬ 
nary  indications  of  acceptability  from 
zoning  bodies,  etc.). 

(e)  A  statement  as  to  whether  pro¬ 
posed  project  will  displace  site  occu¬ 
pants.  If  so,  the  proposal  shall  state 
the  number  of  families,  individuals, 
and  business  concerns  to  be  displaced 
(identified  by  race  or  minority  group 
status  and  whether  they  are  owners  or 
renters),  and  shall  demonstrate  that 
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relocation  is  feasible  and  how  neces¬ 
sary  relocation  payments,  if  any.  will 
be  funded. 

(f)  A  showing  that  the  proposal 
meets  any  special  requirements  or  re¬ 
strictions  necessary  for  compliance 
with  the  local  HAP. 

(g)  A  statement  that  gross  rents  (the 
sum  of  contract  rents  and  allowances, 
if  any)  will  not  exceed  published  Fair 
Market  Rents  by  more  than  that  al¬ 
lowed  by  the  Fair  Market  Rent  Limits 
pursuant  to  §  880.108(a)  or  §  881.108(a) 
of  the  Regulations. 

(24)  A  demonstration  that  the  appli¬ 
cation  meets  any  other  requirements 
as  may  be  imposed  by  or  upon  the  De¬ 
partment  and  which  requirements  are 
made  known  to  the  applicant  prior  to 
submission  of  the  application. 

§  885.215  Limitation  on  numbers  of  units. 

No  organization  shall  participate  as 
Sponsor,  Co-sponsor,  or  Borrower  in 
the  filing  of  an  application  or  applica¬ 
tions  for  a  reservation  of  section  202 
loan  funds  in  a  single  Region  in  a 
single  fiscal  year  in  excess  of  that  nec¬ 
essary  to  finance  the  construction  or 
substantial  rehabilitation  of  300  units 
of  housing  and  related  facilities. 

(a)  This  limitation  shall  apply  to  or¬ 
ganizations  that  participate  as  Co¬ 
sponsors  regardless  of  whether  the  Co¬ 
sponsors  are  affiliated  or  non-affili- 
ated  entities. 

(b)  Affiliated  entities  which  submit 
separate  applications  shall  be  deemed 
to  be  a  single  entity  for  purposes  of 
this  300  unit  limitation. 

§  885.220  Review  of  application  for  fund 
reservation. 

(a)  Initial  Screening.  To  be  eligible 
for  selection,  an  Application  must  be 
received  by  the  field  office  within  the 
time  period  specified  in  the  Invitation 
and  must  be  complete.  In  order  to  de¬ 
termine  whether  an  Application  is 
complete  and  acceptable  for  technical 
processing,  the  field  office  shall  per¬ 
form  an  initial  screening  upon  receipt 
of  the  Application. 

(b)  Action  on  Applications  Found  To 
Be  Incomplete.  If  an  Application  is  de¬ 
termined  to  be  incomplete,  the  Bor¬ 
rower  shall  be  advised  in  writing  of 
the  deficiencies  and  that  additions  or 
changes  will  be  accepted  if  they  are  re¬ 
ceived  on  or  before  a  specified  date 
(generally  10  calendar  days  from  the 
date  of  the  request  for  additional  in¬ 
formation). 

(c)  Preliminary  Evaluation.  Applica¬ 
tions  found  to  be  complete  shall  be  eli¬ 
gible  for  a  preliminary  evaluation  to 
determine  whether  the  entity  filing 
the  Application  is,  in  fact,  an  eligible 
nonprofit  corporation,  and  whether 
the  Application  is  responsive  to  the  In¬ 
vitation. 

(d)  Technical  Processing.  When  an 
Application  is  determined  to  be  com¬ 
plete  and  responsive  to  the  Invitation, 
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technical  processing,  consisting  of  the 
following,  shall  be  accomplished: 

(1)  For  each  Application  which  is  de¬ 
termined  to  be  subject  to  A-95  clear¬ 
ance,  the  field  office  shall  send  a  copy 
to  the  appropriate  A-95  Clearinghouse 
for  review,  inviting  a  response  within 
30  calendar  days  from  the  date  of 
transmittal,  unless  the  Borrower  has 
provided  appropriate  site  and  prelimi¬ 
nary  project  information  to "  the 
clearinghouse  prior  to  submitting  its 
application  to  HUD,  in  which  case  the 
application  shall  include  the  com¬ 
ments,  if  any,  of  the  clearinghouse; 

(2)  For  purposes  of  compliance  with 
section  213  of  the  HCD  Act  of  1974, 
the  field  office  shall  forward  (if  not 
previously  submitted  by  the  Borrower) 
a  notification,  in  the  form  prescribed 
by  HUD,  to  the  Chief  Executive  Offi¬ 
cer  (or  such  designee  as  that  Officer 
may  designate)  of  the  unit  of  general 
local  government  in  which  the  pro¬ 
posed  housing  is  to  be  located  and 
shall  invite  a  response  within  30  calen¬ 
dar  days  from  the  date  of  the  notifica¬ 
tion  letter; 

(3)  The  Application  will  be  evaluated 
by  the  field  office  on  the  basis  of 
those  factors  which  may  be  necessary 
to  determine  the  eligibility  and  accept¬ 
ability  of  the  Sponsor  and  Borrower, 
acceptability  of  the  location  (site),  ac¬ 
ceptability  of  the  design  concept,  com¬ 
pliance  with  the  Fair  Market  Rent 
Limits,  and  the  comments,  if  any,  re¬ 
ceived  during  the  response  periods 
from  the  appropriate  A-95  Clearing¬ 
house  and  from  the  unit  of  general 
local  government. 

(4)  If,  in  its  evaluation  of  all  perti¬ 
nent  factors,  the  field  office  finds  defi¬ 
ciencies  which,  in  its  judgment,  are 
correctable  within  a  reasonable  time, 
it  may  grant  such  additional  time  as  it 
deems  appropriate  to  enable  the  Bor¬ 
rower  to  correct  such  deficiencies. 
Otherwise  the  Borrower  shall  be  sent 
a  notification  specifying  the  deficien¬ 
cies  and  stating  that  the  Application 
has  been  rejected. 

(5)  Prior  to  selection,  the  field  office 
shall  complete  an  environmental 
review  in  compliance  with  the  require¬ 
ments  of  HUD  procedures  pursuant  to 
the  National  Environmental  Policy 
Act  of  1969.  Prior  to  selection,  the 
field  office  shall  determine  whether 
the  proposed  site  is  in  compliance  with 
Executive  Order  11988,  Floodplain 
Management,  and  Executive  Order 
11990,  Wetlands  Protection. 

(6)  Based  on  the  factors  set  forth  in 
this  paragraph  (d),  the  field  office 
shall  determine  for  each  allocation 
area  the  Applications  which,  in  its 
judgment,  are  approvable.  Selections 
then  shall  be  made  in  accordance  with 
paragraph  (e)  of  this  section. 

(e)  For  each  allocation  area,  the 
field  office  shall  rank  order  each  Ap¬ 
plication  on  the  basis  of  its  assessment 
of  the  Borrower’s  qualifications,  the 
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proposed  site,  the  design  concept,  and 
the  comments,  if  any,  received  from 
the  appropriate  A-95  clearinghouse 
and  from  the  unit  of  general  local  gov¬ 
ernment.  The  field  office  shall  identi¬ 
fy  for  selection  the  highest  ranking 
Applications  in  descending  order 
which  most  reasonably  approximate 
the  estimated  maximum  number  of 
units  which  can  be  funded  in  any  allo¬ 
cation  area  under  the  allocation  of 
fund  authority;  provided,  however, 
that  in  accordance  with  24  CFR 
891.404(d)  priority  will  be  given  to  ac¬ 
ceptable  Applications  from  localities 
which  did  not  previously  receive  assist¬ 
ance. 

(f)  The  ranking  list  developed  pursu¬ 
ant  to  paragraph  (e)  above  may  be 
modified  by  the  Field  Office  Director 
under  the  following  circumstances: 

(1)  If  selection  solely  on  the  basis  of 
the  ranking  would  result  in  a  violation 
of  site  and  neighborhood  standards;  or 

(2)  Where  necessary  to  provide  an 
appropriate  distribution  by  dollars  and 
units  for  projects  for  the  non-elderly 
handicapped. 

§  885.225  Approval  of  applications. 

(a)  A  Borrower  whose  Application  is 
approved  shall  be  issued  a  notice  of 
section  202  Fund  Reservation  in  a 
format  prescribed  by  the  Assistant 
Secretary,  specifying: 

(1)  The  amount  of  the  section  202 
fund  reservation,  the  number  and  mix 
of  units,  and  the  location  (or  locality, 
in  the  case  of  projects  to  serve  the 
non-elderly  handicapped)  of  the  pro¬ 
posed  project. 

(2)  The  amount  of  section  8  contract 
authority  reserved  to  the  project. 

(3)  A  date  by  which  the  Borrower  is 
required  to  return  a  copy  of  the  notifi¬ 
cation  with  an  indication  of  its  accept¬ 
ance. 

(b)  If  the  Borrower  does  not  accept 
the  notification  by  the  date  specified, 
the  field  office  may  notify  the  Borrow¬ 
er  that  its  previous  approval  of  the 
Borrower’s  Application  is  withdrawn; 

(c)  No  part  of  the  loan  funds  re¬ 
served  may  be  transferred  by  the  Bor¬ 
rower; 

(d)  A  section  202  fund  reservation 
may  be  used  only  in  connection  with 
the  project  which  has  been  approved 
in  connection  with  the  Application 
and  may  not  be  transferred  to  a  sec¬ 
tion  8  project  which  is  proposed  in  re¬ 
sponse  to  an  invitation  pursuant  to 
§  880.203  or  881.203  of  this  Chapter; 

(e)  Subject  to  the  availability  of 
funds,  and  in  accordance  with  direc¬ 
tives  of  the  Assistant  Secretary,  the 
Field  Office  Director  may  amend  the 
amount  of  a  fund  reservation  ap¬ 
proved  pursuant  to  paragraph  (b)  of 
this  section  at  any  time  before  the 
final  closing  of  a  loan. 

$  885.230  Duration  of  section  202  funds 
reservation. 

The  Field  Office  Director,  subject  to 
the  approval  of  the  Assistant  Secre¬ 


tary,  may  cancel  a  fund  reservation  at 
any  time  if  it  can  be  established  that 
the  Borrower  is  not  making  satisfac¬ 
tory  progress  toward  the  start  of  con¬ 
struction,  and  shall  cancel  any  reserva¬ 
tions  of  section  202  loan  funds  for 
proj-  ects  for  which  the  construction 
or  substantial  rehabilitation  is  not 
commenced  within  the  eighteen- 
month  period  following  issuance  of 
the  Notice  of  section  202  Fund  Reser¬ 
vation,  unless  an  extension  of  time, 
not  to  exceed  six  months,  is  requested 
of  and  granted  by  the  Field  Office  Di¬ 
rector. 

Sub  part  C — [R*»«rved] 

Subpart  D — Direct  Loan  Financing  Procedure* 

§  885.400  Request  for  direct  loan  financ¬ 
ing. 

Simultaneously  with  the  notice  of 
section  202  Fund  Reservation,  the 
field  office  will  invite  the  Borrower  to 
submit  a  request  for  a  conditional  or 
firm  commitment  for  direct  loan  fi¬ 
nancing.  The  Request  for  Direct  Loan 
Financing  shall  be  on  forms  prescribed 
by  HUD,  shall  include  all  such  exhib¬ 
its  as  HUD  may  require,  and  must  be 
submitted,  within  the  time  limit  speci¬ 
fied  in  the  notice  of  section  202  Fund 
Reservation,  to  the  field  office  serving 
the  area  in  which  the  proposed  project 
will  be  located. 

(a)  Processing  of  a  request  for  a  con¬ 
ditional  commitment  for  direct  loan  fi¬ 
nancing  shall  include  an  evaluation  of 
the  Contract  Rents,  the  Borrower’s 
Affirmative  Marketing  Plan  and  the 
financial  feasibility  of  the  project. 
Contract  Rents  shall  be  established  by 
the  field  office  within  the  applicable 
Fair  Market  Rent  Limits,  and  shall  be 
no  higher  than  the  rents  determined 
by  HUD  to  be  necessary  to  cover  oper¬ 
ating  costs,  debt  service  on  the  section 
202  loan,  and  reasonable  reserves.  In 
the  case  of  projects  requesting  section 
8  Contract  Authority  for  less  than  all 
of  the  rental  dwelling  units,  the  Con¬ 
tract  Rents  must  be  within  such  levels 
that  sufficient  market  demand  can  be 
anticipated  for  the  unsubsidized  rental 
dwelling  units  to  assure  the  feasibility 
of  the  project. 

(b)  Processing  of  a  request  for  a  firm 
commitment  shall  include  review  of 
the  final  plans  and  specifications, 
review  of  the  Contractor/Borrower’s 
cost  estimate,  and  a  review  of  the  con¬ 
clusions  reached  during  conditional 
commitment  processing.  In  the  case  of 
Borrowers  permitted  by  the  Field 
Office  Director  to  submit  requests  for 
firm  commitment  without  going 
through  conditional  commitment  pro¬ 
cessing  the  field  office  shall  perform 
the  steps  set  forth  in  paragraph  (a) 
above  when  carrying  out  firm  commit¬ 
ment  processing. 

(c)  Any  Contract  Rents  which  are  or 
have  been  proposed  by  a  Borrower 
may  be  modified  by  the  field  office  at 
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any  time  prior  to  the  execution  of  the 
Agreement  to  Enter  into  a  Housing  As¬ 
sistance  Payments  Contract. 

§  885.405  Approval  of  requests  for  direct 
loan  financing. 

The  field  office  shall  review  the  Re¬ 
quest  for  Direct  Loan  Financing  and 
the  required  exhibits  and  shall  notify 
the  Borrower  of  its  approval  by  issu¬ 
ance  of  a  conditional  or  firm  commit¬ 
ment,  as  appropriate,  or  of  its  disap¬ 
proval  of  the  Request. 

(a)  A  conditional  commitment  shall 
be  issued  in  a  format  prescribed  by  the 
Assistant  Secretary  and  shall  include 
the  following; 

(1)  The  estimated  cost  of  the  pro¬ 
ject, 

(2)  The  "as-is”  value  of  the  site  and 
the  land  value  fully  improved  (with 
offsite  improvements  installed), 

(3)  The  detailed  estimates  of  operat¬ 
ing  expenses  and  taxes, 

(4)  The  supportable  cost, 

(5)  The  financial  requirements, 

(6)  The  loan  amount. 

(7)  The  approved  contract  rents.  If 
the  approved  rents  are  lower  than 
those  proposed  by  the  Borrower,  the 
commitment  shall  state  the  reason(s) 
for  the  reduction(s).  The  conditional 
commitment  also  shall  specify  the 
time  period  within  which  the  Borrow¬ 
er  must  submit  a  request  for  a  firm 
commitment  for  direct  loan  financing. 

(b)  A  firm  commitment  shall  be 
issued  in  a  format  prescribed  by  the 
Assistant  Secretary  and  shall  include 
the  following; 

(1)  Approval  of  the  final  plans  and 
specifications; 

(2)  A  statement  that  the  Contrac¬ 
tor/Borrower's  cost  estimates  have 
been  reviewed; 

(3)  Reaffirmation  of  the  conclusions 
reached  during  conditional  commit¬ 
ment  processing  or  a  statement  as  to 
what  changes  to  earlier  conclusions 
have  been  approved. 

If  the  Borrower  was  permitted  to 
apply  for  a  firm  commitment  without 
passing  through  conditional  commit¬ 
ment  processing,  the  items  listed  in 
paragraph  (a)  above  shall  be  included 
in  the  issuance  of  the  firm  commit¬ 
ment  for  direct  loan  financing.  Issu¬ 
ance  of  a  firm  commitment  evidences 
the  Assistant  Secretary’s  approval  of 
the  request  for  direct  loan  financing, 
and  sets  forth  the  terms  and  condi¬ 
tions  upon  which  the  loan  shall  be 
made  and  the  loan  proceeds  disbursed. 

(c)  If  a  request  for  conditional  or 
firm  commitment  for  direct  loan  fi¬ 
nancing  is  not  forthcoming  within  the 
time  periods  specified  in  the  Notice  of 
section  202  Fund  Reservation  or  the 
Conditional  Commitment,  as  appropri¬ 
ate,  the  Field  Office  Director  may 
cancel  the  fund  reservation,  consistent 
with  the  limitations  specified  in 
§  885.230. 


§885.410  Amount  and  terms  of  financing. 

(a)  The  amount  of  financing  ap¬ 
proved  shall  be  the  amount  stated  in 
the  Notice  of  section  202  Fund  Reser¬ 
vation,  including  any  increase  ap¬ 
proved  by  the  field  office  prior  to  the 
final  closing  of  a  loan;  provided,  how¬ 
ever,  that  the  amount  of  financing 
provided  shall  not  exceed  the  lesser  of: 

(1)  The  dollar  amounts  stated  in  sub- 
paragraphs  (b)  through  (f)  of  this  sec¬ 
tion,  or 

(2)  The  total  development  cost  of 
the  project  as  determined  by  the  field 
office. 

(b)  For  such  part  of  the  property  or 
project  attributable  to  dwelling  use 
(excluding  exterior  land  improvement 
as  defined  by  the  Assistant  Secretary) 
the  maximum  loan  amount,  depending 
on  the  number  of  bedrooms,  shall  be: 
(1)  $19,000  per  family  unit  without  a 
bedroom,  (2)  $21,500  per  family  unit 
with  one  bedroom,  (3)  $25,000  per 
family  unit  with  two  bedrooms. 

(c)  In  order  to  compensate  for  the 
higher  costs  incident  to  construction 
of  elevator  type  structures  of  sound 
standards  of  construction  and  design, 
the  fieltf  office  may  increase  the  dollar 
limitations  per  family  unit  as  provided 
in  paragraph  (c)  of  this  section,  not  to 
exceed:  (1)  $21,700  per  family  unit 
without  a  bedroom,  (2)  $24,900  per 
family  unit  with  one  bedroom,  (3) 
$30,800  per  family  unit  with  two  bed¬ 
rooms. 

(d)  Reduced  loan  amount— lease¬ 
holds.  In  the  event  the  loan  is  secured 
by  a  leasehold  estate  rather  than  a  fee 
simple  estate,  the  allowable  cost  of  the 
property  upon  which  the  loan  amount 
is  based  shall  be  reduced  by  the  value 
of  the  leased  fee. 

(e)  Adjusted  loan  amount— rehabili¬ 
tation  projects.  A  loan  amount  which 
involves  a  project  to  be  rehabilitated 
shall  be  subject  to  the  following  addi¬ 
tional  limitations: 

(1)  Property  held  in  fee.  If  the  Bor¬ 
rower  is  the  fee  simple  owner  of  the 
project  not  encumbered  by  a  mort¬ 
gage,  the  maximum  loan  amount  shall 
not  exceed  100  percent  of  the  cost  of 
the  proposed  rehabilitation. 

(2)  Property  subject  to  existing 
mortgage.  If  the  Borrower  owns  the 
project  subject  to  an  outstanding  in¬ 
debtedness,  which  is  to  be  refinanced 
with  part  of  the  section  202  loan,  the 
maximum  loan  amount  shall  not 
exceed  the  cost  of  rehabilitation  plus 
such  portion  of  the  outstanding  in¬ 
debtedness  as  does  not  exceed  the  fair 
market  value  of  such  land  and  im¬ 
provements  prior  to  the  rehabilitation, 
as  determined  by  the  field  office. 

(3)  Property  to  be  acquired.  If  the 
project  is  to  be  acquired  by  the  Bor¬ 
rower  and  the  purchase  price  is  to  be 
financed  with  a  part  of  the  section  202 
loan,  the  maximum  loan  amount  shall 
not  exceed  the  cost  of  the  rehabilita¬ 
tion  plus  such  portion  of  the  purchase 


price  as  does  not  exceed  the  fair 
market  value  of  such  land  and  im¬ 
provements  prior  to  the  rehabilitation, 
as  determined  by  the  field  office. 

(f)  Increased  Mortgage  Limits— High 
Cost  Areas. 

(1)  In  any  geographical  area  where 
the  Assistant  Secretary  finds  cost 
levels  so  require,  the  Assistant  Secre¬ 
tary  may  increase,  but  not  to  exceed 
50  percent,  the  dollar  amount  limita¬ 
tions  set  forth  in  §885.410  (b)  and  (c). 

(2)  If  the  Assistant  Secretary  finds 
that  because  of  high  costs  in  Alaska, 
Guam,  or  Hawaii  it  is  not  feasible  to 
construct  dwellings  without  the  sacri¬ 
fice  of  sound  standards  of  construc¬ 
tion,  design,  and  livability  within  the 
limitations  of  maximum  loan  amounts 
provided  in  this  section  the  principal 
amount  of  mortgages  may  be  in¬ 
creased  by  such  amounts  as  may  be 
necessary  to  compensate  for  such 
costs,  but  not  to  exceed  in  any  event 
the  maximum,  including  high  cost 
area  increases,  if  any,  otherwise  appli¬ 
cable  by  more  than  one-half  thereof. 

(g)  The  loan  shall  bear  interest  at  a 
rate  established  by  the  Secretary  by 
adding: 

(1)A  rate  determined  by  the  Secre¬ 
tary  of  the  Treasury  to  be  the  average 
interest  rate  on  all  interest  bearing  ob¬ 
ligations  to  the  United  States  then 
forming  a  part  of  the  public  debt  com¬ 
puted  at  the  end  of  the  fiscal  year  im¬ 
mediately  prior  to  the  date  on  which 
the  loan  is  made;  plus  (2)  and 
allowance  to  cover  administrative  costs 
and  probable  losses  under  the  pro¬ 
gram,  which  allowance  has  been  deter¬ 
mined  by  the  Secretary  of  HUD  to  be 
one  percent  (1%)  per  annum  during 
the  construction  period,  and  one  half 
of  one  percent  (0.5%)  thereafter. 

(h)  Loans  shall  bear  interest  at  the 
rate  in  effect  at  the  time  the  loan  is 
made.  A  loan  shall  be  deemed  to  be 
made  as  of  the  date  of  the  initial  loan 
closing  pursuant  to  §  885.415.  If  a  loan 
is  made  in  a  fiscal  yea*  other  than 
that  fiscal  year  in  which  the  Request 
is  processed,  and  the  interest  rate  for 
the  year  in  which  the  loan  is  made  is 
different  from  the  rate  used  for  pro¬ 
cessing,  the  field  office  shall  reprocess 
the  Request  based  on  the  new  rate. 

(i)  The  loan  shall  be  secured  by  a 
first  mortgage  on  real  estate  in  fee 
simple  or  long  term  leasehold;  the 
mortgage  shall  be  repayable  during  a 
term  not  to  exceed  40  years  and  shall 
be  subject  to  such  terms  and  condi¬ 
tions  as  shall  be  determined  by  the  As¬ 
sistant  Secretary. 

(j)  In  order  to  assure  HUD  of  the 
Borrower’s  continued  commitment  to 
the  development,  management,  and 
operation  of  the  project,  a  minimum 
capital  investment  is  required  of  sec¬ 
tion  202  Borrowers  of  one-half  of  one 
percent  (0.5%)  of  the  mortgage 
amount  committed  to  be  disbursed, 
not  to  exceed  the  amount  of  $10,000. 
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Section  106(b)  loans  made  pursuant  to 
section  106  of  the  Housing  Act  of  1968 
may  not  be  utilized  to  meet  the  mini¬ 
mum  capital  investment  requirement. 
Such  minimum  capital  investment 
shall  be  placed  in  escrow  at  the  initial 
closing  of  the  section  202  loan  and 
shall  be  held  by  HUD  or  other  escrow 
agent  acceptable  to  the  field  office  for 
not  less  than  a  three-year  period  from 
the  date  of  initial  occupancy  and  may 
be  used  for  operating  expenses  or  defi¬ 
cits  as  may  be  directed  by  the  field 
office.  Any  unexpended  balance  re¬ 
maining  in  the  minimum  capital  in¬ 
vestment  account  at  the  end  of  the 
escrow  period  shall  be  returned  to  the 
Borrower. 

§885.415  Requirements  prior  to  initial 
loan  closing. 

Prior  to  the  initial  loan  closing,  the 
Borrower  shall  furnish  such  executed 
documents  on  HUD-approved  forms  as 
the  field  office  may  require  including 
the  following: 

(a)  Agreement  to  Enter  into  Housing 
Assistance  Payments  Contract; 

(b)  Certificate  of  Incorporation  of 
the  Borrower  as  required  by  applicable 
state  or  local  law; 

(c)  Internal  Revenue  Service  Section 
501(c)  (3)  or  (4)  tax  exemption  ruling; 

(d)  Certificate  of  Relationships  and 
Nonprofit  Motives  of  the  Borrower; 

(e)  Mortgagee’s  Attorney’s  Opinion 
as  to  the  legal  status  of  the  Borrower, 
building  permit,  and  compliance  with 
zoning  laws  and  requirements; 

(f)  Regulatory  Agreement  for  Non¬ 
profit  Section  202/Section  8  Mortga¬ 
gors; 

(g)  Mortgagor’s  Oath  that  the  Pro¬ 
ject  will  not  be  used  for  hotel  or  tran¬ 
sient  purposes; 

(h)  Agreement  and  Certification  to 
certify  actual  costs  and  as  to  any  fi¬ 
nancial  and  family  relationships  be¬ 
tween  the  Borrower,  the  architect, 
general  contractor  and  subcontractors; 

(i)  Assurance  of  Compliance  with 
HUD  Regulations  under  Title  VI  of 
the  Civil  Rights  Act  of  1964; 

(j)  Note  and  First  Mortgage  or  Deed 
of  Trust  executed  in  accordance  with 
§  885.405  (h); 

(k)  A  title  policy  insuring  that  the 
mortgage  constitutes  a  first  lien  on 
the  project; 

(l)  Building  Loan  Agreement  setting 
forth  the  conditions  for  loan  disburse¬ 
ment; 
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(m)  Construction  or  Substantial  Re¬ 
habilitation  Contract  between  the 
Borrower  and  the  General  Contractor 
which  shall  be  a  cost  plus  contract 
with  an  upset  price  and  may  provide 
for  an  incentive  payment  to  the  Con¬ 
tract  or  for  early  completion; 

(n)  Assurance  of  Completion  of  Con¬ 
struction  or  Substantial  Rehabilita¬ 
tion  Contract  in  the  form  of  50  per¬ 
cent  Performance  and  Payment  Bond 
or  a  cash  escrow  in  the  amount  of  25 
percent  of  total  construction  cost; 

(o)  Escrow  Agreement  in  the  amount 
of  the  cost  of  any  off-site  facilities, 
funded  by  a  cash  deposit  or  letter  of 
credit  to  assure  completion  of  the  fa¬ 
cilities; 

(p)  A  Contractor’s  and  Sub-Contrac¬ 
tor’s  Certification  Concerning  Labor 
Standards  and  Prevailing  Wage  Re¬ 
quirements. 

§  885.420  Loan  Disbursement  Procedures. 

(a)  Disbursements  of  loan  proceeds 
shall  be  made  directly  by  HUD  to  or 
for  the  account  of  the  Borrower  and 
may  be  made  through  an  approved 
lender,  mortgage  servicer,  title  insur¬ 
ance  company,  or  other  agent  satisfac¬ 
tory  to  the  Borrower  and  HUD. 

(b)  All  disbursements  to  the  Borrow¬ 
er  shall  be  made  on  a  periodic  basis  in 
an  amount  not  to  exceed  the  HUD-ap¬ 
proved  cost  of  portions  of  construction 
or  substantial  rehabilitation  work 
completed  and  in  place,  minus  the  ap¬ 
propriate  holdback,  as  determined  by 
the  field  office. 

(c)  Requisitions  for  loan  disburse¬ 
ments  shall  be  submitted  by  the  Bor¬ 
rower  on  forms  to  be  prescribed  by  the 
Assistant  Secretary  and  shall  be  ac¬ 
companied  by  such  additional  infor¬ 
mation  as  the  field  office  may  require 
in  order  to  approve  loan  disburse¬ 
ments  under  this  Part,  including  but 
not  limited  to  evidence  of  compliance 
with  the  Davis-Bacon  Act,  Department 
of  Labor  regulations,  all  applicable 
zoning,  buildings  and  other  govern¬ 
mental  requirements,  and  such  evi¬ 
dence  of  continued  priority  of  the 
mortgage  of  the  Borrower  as  the  Assis¬ 
tant  Secretary  may  prescribe. 

§  885.425  Completion  of  construction  or 
substantial  rehabilitation,  execution  of 
HAP  contract,  and  cost  certification 
and  approvals  by  HUD. 

(a)  The  requirements  for  completion 
of  construction  or  substantial  rehabili¬ 


tation  and  approvals  by  HUD  shall  be 
satisfied  by  the  Borrower  prior  to  sub¬ 
mission  of  a  final  requisition  for  dis¬ 
bursement  of  loan  proceeds. 

(b)  Upon  issuance  of  a  Certificate  of 
Occupancy  the  HAP  Contract  shall  be 
executed  first  by  the  Borrower  and 
then  by  HUD,  however,  payments 
under  the  HAP  Contract  shall  only  be 
made  with  respect  to  occupied  units, 
and  further,  the  Borrower  shall  not  be 
entitled  to  receive  vacancy  payments 
for  unoccupied  units  until  and  unless 
the  project  is  finally  accepted  by 
HUD.  If  the  Project  is  to  be  completed 
in  stages,  the  procedures  of  this  sec¬ 
tion  shall  apply  to  each  stage. 

(c)  The  Borrower  shall  submit  to  the 
field  office  all  documentation  required 
for  final  disbursement  of  the  loan  in¬ 
cluding: 

(1) A  Borrower’s/Mortgagor’s  Certi¬ 
ficate  of  Actual  Cost,  showing  the 
actual  cost  to  the  mortgagor  of  the 
cost  plus  construction  contract,  archi¬ 
tectural,  legal,  organizational,  offsite 
costs,  and  all  other  items  of  eligible 
expense.  The  certificate  shall  not  in¬ 
clude  as  actual  cost  any  kickbacks,  re¬ 
bates,  trade  discounts,  or  other  similar 
payments  to  the  mortgagor  or  to  any 
of  its  officers,  directors,  or  members. 

(2)  A  verification  of  the  Certificate 
of  Actual  Cost  by  an  independent  Cer¬ 
tified  Public  Accountant  or  indepen¬ 
dent  public  accountant  acceptable  to 
the  field  office. 

(3)  A  certification  of  the  general 
contractor  (and  such  subcontractor, 
material  suppliers,  and  equipment  les¬ 
sors,  as  the  Assistant  Secretary  or 
field  office  may  require),  on  a  form 
prescribed  by  the  Assistant  Secretary, 
as  to  all  actual  costs  paid  for  labor, 
materials,  and  subcontract  work  under 
the  general  contract  exclusive  of  the 
builder’s  fee  and  kickbacks,  rebates, 
trade  discounts,  or  other  similar  pay¬ 
ments  to  the  general  contractor,  the 
mortgagor,  or  any  of  its  officers,  direc¬ 
tors,  stockholders,  partners,  or  mem¬ 
bers. 

Issued  at  Washington,  D.C..  on  Feb¬ 
ruary  22,  1978. 

Lawrence  B.  Simons, 
Assistant  Secretary  for  Housing, 
Federal  Housing  Commissioner. 

[FR  Doc.  78-5314  Filed  2-28-78:  8:45  am] 
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